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ends. In the meantime, however, RAM twists slowly in the wind,

while Capitol continues to "b?lsh" PCP service, and harass RAM's

customers, unfettered by NABER or the FCC. Swift action to redress

these wrongs seems eminently appropriate under the circumstances.

v. Burden of Proof in These Proceedings.

Capitol's recent letter to the Commission suggests that it has

no intention of responding to RAM's allegations of fact, unless

ordered to do so by the FCC. A discussion of burden of proof is

thus in order, since the FCC may have no choice but to designate

these issues for a hearing to determine if Capitol has the

requisite character qualifications to be a Commission licensee, and

to determine if Capitol's PCP application should be denied.

RAM's pleadings establish a prima facie case against Capitol,

based on sworn Declarations and other documentary evidence, as

follows: (1) intent to cause harmful interference to FCC licensed

operations; (2) willful and/or reckless misrepresentations of the

FCC's rules; (3) willful and/or reckless misrepresentations of fact

concerning RAM's PCP operations; and, (4) failure to establish good

faith intent to provide PCP service.

The "operative facts" with respect to these issues are

"peculiarly wi thin the knowledge" of Capitol's officers and

employees. See TeleSTAR, 64 RR 2d 1444, 1447 (1988). Thus,

000003



-9-

Capitol properly bears both the burden of proceeding with the

evidence, and the burden of proof with respect to these issues.

rd.

CONCLUSION

For all the foregoing reasons, and for reasons set forth in

RAM's Petition to Deny, RAM respectfully requests that the

Commission investigate Capitol's continuing course of conduct,

order Capitol to cease and desist from making false and malicious

statements to RAM's customers concerning FCC licensed radio

operations, and conduct further investigations to determine if

additional sanctions are appropriate for Capitol's apparent

violations of the Communications Act and the Commission's Rules.

By:

JOYCE & JACOBS
2300 M Street,
Eighth Floor
Washington, D.C. 20037

(202) 457-0100

Date: April 13, 1990
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Declaration of Bruce Kelleck tXHIBIT A

I, Bruce Kelleck, being of at least 21 years of age and a
citizen of the United States, do hereby declare under penalty of
perjury as follows:

When advised by Capitol Paging that Len
Mutual Wholesalers, had cancelled service
contacted Mr. Rogers for his comments.

Rogers, President,
with RAM-PAGE, I

Mr. Rogers stated Capitol Paging had advised him that he was
using a "party line" frequency which would cause him to miss his
pages due to the frequency busying out. He further produced a
photocopy of the following documents which were faxed to him by
Mike Raymond of Capitol Paging.

* A copy of the FCC Part 90 rules with
paragraphs underscored that not properly
explained to the customer would be
misleading as well as damaging to a PCP
licensee. He explained to our customer that
this section of the rules meant that we
could only transmit for three minutes and
then we must not transmit for three minutes
and that this would delay his pages.

* Copies of traffic charts and graphs recently
filed by RAM-PAGE with NABER, interpreting
this list to be proof positive that the
frequency 152.480 was full and that this
would cause their pages to be delayed.

* A list of companies licensed on or filing
for use of 152.480 sent to Capitol by NABER.

'Mr. Raymond pointed to this list and
inferred that the frequency 152.480 was much
like a "party line" and that co-channel
interference was likely to delay their pages
or cause them not to be received at all.

Mr. Raymond used both the Part 90 rules, our documents filed
with NABER, and a list of companies filing for the frequency to
mislead Mr. Rogers with scare tactics and malign not only RAM­
PAGE, but PCP companies in general.

Notary Public:

Executed: ,!fL:u.~-< g;CC/c£
~tvuG#v.J(,iJ~

By: .'T J '~o

My Commission expires: {,/;. ]J.-:.;?-5::::.," _
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AprilS, 1990

Joyce & Jacobs
Rick Joyce
2300 M Street, NW
Eight Floor
Washington, D.C. 20037

Dear Mr. Joyce:

This is in response to your request for materials pertaining to
Capitol Radiotelephone from NABER. We believe it is in NABER'S
best interest to not supply this information regarding Capitol
Radiotelephone, as it is not NABER policy to release this informa­
tion. If NABER is notified by the Commission in reference to
Captiol's application, we will provide the FCC with the informat­
ion. Since you are planning on protesting Captiol's application
with the Commission you may want to contact them directly at
717-337-1212.

~;;:~w.~
Gloria Watson
Frequency Coordinator
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Declaration of Bruce Kelleck

I, Bruce Kelleck, being of at least 21 years of age and a
citizen of the United States, do hereby declare under penalty of
perjury as follows:

In the routine process of presenting a ·Cancellation of
Service" form to Capital Paging at their Huntington office, Rusty
Harrison, Sales Manager, directed my attention to a sizeable
stack of stapled information about six pages in total. This
information was copies of the RAM traffic study tiled with NABER
and a copy of the Part 90 FCC rules they presented as the
governing rules for a PCP operation. Rusty stated he was using
our own graphs and charts to market against us.

He further stated for every customer Capitol lost to RAM, he
was using this information to get the customer back. Quote:
"Welre using your own filings against you".

Both pieces of information when used out of proper context
are presented to a customer to intentionally mislead the customer
and further malign the RAM operation.

Rusty stated he felt he had to use such "liable" tactics due
to his inability to sell multi-products available to customers by
RAM sales people.

Executed: ______________By I

Notary public:

My Commission Expires:
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CERTIFICATE OF SERVICE

I, Frederick M. Joyce, do hereby certify that on this 13th day
of April, 1990, copies of the foregoing Supplement to Petition to
Deny, or Request to Amend Application were mailed, postage prepaid,
to the following:

Ralph Haller, Chief
Private Radio Bureau
Federal Communications Comm.
2025 M Street, NW, Room 5002
Washington, D.C. 20554

Richard J. Shiben, Chief
Land Mobile & Microwave Division
Private Radio Bureau
Federal Communications Comm.
2025 M Street, N.W., Room 5202
Washington, D.C. 20554

Terry L. Fishel, Chief
Land Mobile Branch
Private Radio Bureau
Federal Communications Comm.
Gettysburg, PA 17326

Mary Beth Hess, Chief
Enforcement Division
Federal Communications Comm.
Common Carrier Bureau
2025 M Street, N.W.
Washington, D.C. 20554

Jay Kitchen, President
National Association of
Business & Educational Radio
1501 Duke Street, Suite 200
Alexandria, VA 22314

Kenneth E. Hardman, Esq.
2033 M Street, N.W.
Suite 400
Washington, D.C. 20036
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

RECEIVED

'JOl' 261990
In re:

Application of Capitol Radio- )
telephone Co., Inc. for 152.48 )
MHz Private Carrier Paging )
facilities, Huntington/Charleston, )
West Virginia )

)

ORIGINAL
File No. : _

To: Chief, Licensing Division '1;

Chief, Land Mobile & Microwave'~ivision,

SUPPLEMENT TO PETI.TJ:ON '10 DENY, OR,
REQUEST TO AMEND APPLICATION

RAM Technologies, Inc. ("RAM"), through i:te·..-ttorneys, and

pursuant to Section 1.41 of the Commission's Rules, 47 C.F.R.

§ 1.41, hereby supplements its petition to deny or, in the

alternative, to amend onto another frequency the above-referenced

application of Capitol Radiotelephone Co., Ina~:( "Capitol" or

"Applicant").

Revised Traffic Load Studies

RAM's March 29, 1990 Petition expio~~id ~~h~ due to high

traffic levels on the subject frequency, and for other reasons set

forth therein, the captioned application should be denied or

granted on a different frequency. At that' time, traffic load

studies showed that the frequency was loaded to 11l0rethan 91%

capacity at the busy hour of operation. (See RAM petition ~t 6,

and Exhibit Eight, attached thereto.)
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In the interim, RAM has continued to activate a significant

number of new subscribers on the 152.480 MHz frequency. Attached

hereto is a July 18, 1990 traffic study which shows that, at the

busy hour between 4:00 to 5:00pm, total channel utilization now

exceeds 98% of the available airtime. In light of this high level

of usage on the frequency, and because other unused PCP frequencies

are in the area, and for the reasons set forth in RAM's Petition,

Capitol's application should not be granted on the 152.480 MHz

frequency.

ubmitted,

By:
Frederick M. Joyce
Its Counsel

JOYCE & JACOBS
2300 M Street, N.W.
Eighth Floor
Washington, D.C. 20037

'(202) 457-0100

Date: July 26, 1990
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RAM-PAGE Daily Traffic Study
06/18190

Usage Total Utilization Total Channel
Hour Voice Display Busy Usage Voice Display Busy Utilization

--------------------------------------------------------------------------------------
3:00 920 965 62 1947 25.56% 26.31% 1.72% 54.03% \:

9:00 1821 1344 220 3385 50.58% 37.33% 6.11% 94.03%
10:00 1497 1162 132 2341 .u .53% 32.23% 5.06% 73.92%
11:00 1253 1237 269 2759 34.31% 34.36% 7.47% 76.64%
12:00 1165 1355 160 2630 32.36% 37.64% 4.441 74.44%
13:00 1012 1409 157 2573 23.11% 39.14% 4.36% 71.61%
14:00 1255 1466 164 2a35 34.86% 40.72% 4.56% 80.14%
15:00 1408 1398 188 2994 39.11% 38.83% 5.22% 83.17%

*** 16:00 1'~09 1383 261 3553 53.03% 38.42% 7.25% 93.69% ***17:00 1793 1267 233 3298 49.94% 35.19% 6.47% 91.61%

000003



Channel Usage by Pager Type
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CERTIFICATE OF SERVICE

I, Frederick M. Joyce, do hereby certify that on this 26th day
of July, 1990, copies of the foregoing Supplement to Petition to
Deny, or Request to Amend Application were mailed, postage prepaid,
to the following:

Ralph Haller, Chief
Private Radio Bureau
Federal Communications Comm.
2025 M Street, NW, Room 5002
Washington, D.C. 20554

Richard J. Shiben, Chief
Land Mobile & Microwave Division
Private Radio Bureau
Federal Communications Comm.
2025 M Street, N.W., Room 5202
Washington, D.C. 20554

Terry L. Fishel, Chief
Land Mobile Branch
Private Radio Bureau
Federal Communications Comm.
Gettysburg, PA 17326

Mary Beth Hess, Chief
Enforcement Division
Federal Communications Corom.
Common Carrier Bureau
2025 M Street, N.W.
Washington, D.C. 20554

Jay Kitchen, President
National Association of
Business & Educational Radio
1501 Duke Street, Suite 200
Alexandria, VA 22314

Kenneth E. Hardman, Esq.
2033 M Street, N.W.
Suite 400
Washington, D.C. 20036
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,
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

August 9, 1990

Frederick M. Joyce, Esquire
Joyce & Jacobs
2300 M Street, N.W.
Washington, D.C. 20037

ORIGINAL
IN REPLY REFER TO:

7320-o2/LJF90038

Re: Application (File No. 0190207) of Capitol Radiotelephone
Company, Inc. tla Capitol Paging for a private carrier
paging facility on 152.480 MHz in Huntington/Charleston, WV

Dear Mr. Joyce:

This refers to the March 30, 1990, Petition to Deny and Motion for Stay, as
supplemented April 13 and July 26, filed on behalf of RAM Technologies, Inc.
(RAM). RAM asks us to deny Capitol's referenced private carrier paging (PCp)
application. Capitol opposed RAM's pleadings in an April 11, 1990, letter.

Petitions to Deny are not permitted in the Private Land Mobile Radio Services
where frequencies are authorized on a shared rather than a mutually exclusive
basis. ~ 47 U.S.C. S 309; 47 C.F.R. S 1.962; and Rudeop Valley Mobile
Telephone. Inc., 3 FCC Red 6191 (1988). We have nevertheless considered RAM's
arguments as informal objections 'and found them without merit.

RAM has several PCP facilities operating on 152.480 KHz in Kentucky, West
Virginia and Ohio. Capitol has several radio common carrier (RCC) paging and
mobile radiotelephone facilities in West Virginia. Like Capitol and BAM, the
majority of PCP applicants seek 152.480 MHz, the most desirable PCP frequency
because of its high permissible power and propagation characteristics. Since
PCP frequencies are assigned on a shared rather than an exclusive bas.is, co­
channel users must cooperate to minimize interference but must ultimately
accept problems associated with congestion on a popular frequency."

RAM contends that Capitol seeks a PCP license for the sole purpose of causing
harmful interference to RAM's PCP operations and submitted several affidavits
to support this. That of Sgt. Wendell Adkins, of the Barboursville, WV.
Police Department, indicates that Capitol employees told h~ that RAM-Page had
to share their frequencies with other companies and that the Police Department
would have trouble with busy signals if it stayed with RAM-Page. Other
affidavits describe conversations between Capitol employees and the affiants
wherein Capitol represented that it intended to purchase used pagers· and then
rent them to PCP subscribers for only $2.00 or $3.00 per month, thereby
"busyingll the 152.480 MHz frequency to the detr~ent of RAM's customers.

RAM's affidavits fail to support its contention that Capitol plans to
intentionally interfere with RAM's station. Rather, they reflect that Capitol
plans to aggressively market its PCP service by acquiring used pagers and
offering discount service, resulting in increased use of the frequ~ncy.

000 ()'"O 1
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Frederick M. Joyce, Esquire 2.

RAM argues additionally that Capitol made false statements concerning the
quality of PCP service in its RCC advertisements that refer to PCP service as
"yarty line" service. Since 152.480 MHz is authorized for shared use. among
numerous co-channel licensees, Capitol's characterization of PCP frequencies
as "party lines", as well as its reported representations that the sharing of
152.480 MHz by several PCP licensees may result in congestion to the detriment
of RAM's customers, do not misrepresent the potential consequences of shared
spectrum use. Capitol's conduct in this regard, therefore, does not adversely
reflect on its qualifications as a Commission licensee.

RAM also maintains that Capitol's service to over 2,000 RCC paging customers
shows that it does not need a PCP facility. To the contrary, Capitol's
provision of RCC paging service to the public at large should not bar it from
the PCP market which serves only Business Radio Service eligibles.

Finally, RAM, citing its own traffic studies, attempts to controvert Capitol's
representation to NABER that there is sufficient airtime on 152.480 MHz to
accommodate it as an additional shared licensee. This argument is simply
without merit. There are no established loading standards for shared
spectrum. Where an applicant makes an adequate showing to support its
application for a shared frequency, we do not weigh it against air traffic
studies from existing licensees, which are inherently subjective. To do
otherwise would establish a ~ facto loading standard that could result in the
exclusive assignment of shared channels and encourage unfounded objections by
existing licensees that seek to exclude competition. As we indicated above,
152.480 MHz is the most desirable PCP frequency, and there is no reason to
question Capitol's request for this frequency.

In view of the above, RAM's objection to Capitol's application (File No.
0190207) is denied and its Petition to Deny and Motion for Stay are dismissed.

~~~~
Carol Fox Foelak
Chief, Compliance Branch
Land Mobile and Microwave Division

Copy to: Kenneth E. Hardman, Esquire
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Before the
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

ORIGINAL

In the matter of:

Application of Capitol Radio­
telephone Company, Inc., t/a
Capitol Paging for 152.480 MHz
Private Carrier Paging
facilities, Huntington/Charleston, WV

)
)
)
)
)
)
.)

File No. 0190207

To: Chief, Land Mobile & Microwave Division

PETITION FOR RECONSIDERATION

RAM Technologies, Inc., through its attorneys, and pursuant

to Section 1.106( a)( 1) of the Commission's Rules, 47 C. F .R. §

1.106(a)(1), hereby petitions the Land Mobile & Microwave Division

to reconsider the August 9, 1990 decision denying RAM's opposition

to the above-referenced application of Capitol Radiotelephone

Company (hereinafter, the "Capitol Order"). In support thereof,

the following is respectfully shown:

I. Statement of Interest.

RAM is the licensee of private carrier paging ("PCP")

facilities, Call Signs WNJN621, et al., operati~g on the 152.480

MHz frequency at various locations throughout the States of

Kentucky, West Virginia, and Ohio. RAM was issued its license by

the Private Radio Bureau in approximately May of 1989, and

commenced service shortly thereafter. Capitol is the licensee of

PLMS Stations KOD614 and KUS223, providing RCC paging and mobile

radiotelephone services throughout West Virginia, and the applicant

000001
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